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This response is submitted on bebalf of Rep. Alan Grayson (D-FL) (“Rep. @ayson™) i
response to a complaint filed by Steve Gillespie (“Gillespie™) with regard to an invitation to a
fundraising event for Scott Maddox (“Maddox™), a candidate for Florida Commissioner of
Agriculture & Consumer Services, which was held on March 25, 2010. The essence of the
Gillespie complaint is that Rep. Greyson violated 2 U.S.C. § 441i(e)(1) and 11 C.P.R. § 380.62
by authorizing his name to be uset on the invitation to itz Méddox fundraising event witlwst an
appnapeiote déisalaimer and by authorizing the Commitiee to Elect Alan Grayson (“ttse Grayson
campaign”) to distribute the invitation by e-mail. For the reasozs set forth below, the Federal
Election Commission (“FEC” or “the Commission™) should activate this case and find that there
is no reason to believe that Rep. Grayson committed any violation of 2 U.S.C. § 441i(e)(1) or 11
C.FR. § 300.62.
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The Gillespie complaint is based entirely on the text of the invitation to the March 25,
2010 Maddox evert. Withcut ary additional supporting svidence, ®ie Gillespie complaint then
jumps to the: conclusibn that Rep. Gmyscm “willfally disroganied Fedaral inw by failing o
include the approprisie: stetoments on an invitation for a nen-fiuleral candidate” ant that he
personally violated 2 U.S.C. § 441i(e)(1) and 11 C.F.R. § 300.62. Gillespie complaint at page 3.
To support this bald accusation, the Gillespie complaint cites Advisory Opinion 2003-3 (Cantor)
as establishing the Commission’s definitive interpretation of a Federal officeholder’s obligations
under 2 U.S.C. § 441i(e)(1) and 11 C.F.R. § 300.62.

Perhaps Mr. Gillaspie should have read Advisory Opinion 2003-3 more carefully, for it
establishes a test for determining when a Federal officeholder violates 2 U.S.C. § 441i(e)(1) by
having his name appear as a featured guest on an invitation to a non-Federal fundraising evein.
In order %0 be treld personally lisble for violating 2 U.S.C. § 441i(e)1) in that situation, a Federal
oftischeldtr must have “appraved, asthesized, or agrees or comsenied to be featwrad ur pamned in,
the publicity.” Advisery Opinion 2003-3 at page 7. In fact, Rep. Graysos never gave his final
approval for the use of his name on the invitation for the Maddox event. Rep. Grayson was still
in the process of negotiating with the host committee for the Maddox event over the final
language for the invitation when a volunteer on the Grayson campaign mistakenly instructed a
campaign vendor to distribute the unauthorized invitation by e-mail. Rep. Grayson may not be
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held personally liable for a violation of 2 U.S.C.§ 441i(c)(1) based solely on the actions of an
agent without actunl authority to act on his behalf. 11 C.F.R. § 300.2(b).

More importantly, the Gillespie complaint’s reliance on Advisory Opinion 2003-3 as the
Commission’s definitive imnerpritstion of 2 U.S.C. § 441i{a)(1) is, to say the very least,
misplaced. Advisory Opinion 2003-3 was caly the first in a long serict of Commission advisory
opinions and enforcement actions that provided multiple conflicting interpretations of 2 U.S.C. §
441i(c)(1) and its implementing regulations.' Indeed, less than two weeks before the invitation
to the Maddox event was distributed, the Commission held a public hearing on its third attempt
to issue regulations implementing 2 U.S.C. § 441i(c)1). At that hearing, the Commission
conceded that its prior efforts to delineate a Federal officeholder’s obligations under 2 US.C. §
441i(e)(1) had resulted in a “mishmash of rules” that provided no clear guidance to the regulated
community. Less than a month after the complaint in MUR 6268 was received by Rep.
Graysen, ti: Commission isz=ed a new final rule governing Federal «fficehelder participation in
nan-Fetivral fundraiséng ewmnts.” The finel rule sserifically sapersedes the Cosmission’s prior
advisory opinitms inserpmeting 2 U.S.C. § 441i(e)(1).* Nesdlass to say, ssampting to hold Rep.
Grayson liable for vialating 2 U.S.C. § 441i(c)(1) based on interpratations of that statute that the

! S00. 0.8, Advisory Opinion 2003-3 (Cantor), Advisory Opinion 2003-36 (Republican Governors Association),
Advisery Chisitn 20(8-12 (Demnnats fem the West), Advisory Upinion 2007-11 (Ctlifdeniil State Pasty
Comue).MURS?ll(DmFmgﬂ.).MUhﬂundsmaohMm
2 Participation by Federal Candidates and Officeholders at Non-Federal Fundraising Events: Public Hearing Befare
the Federal Election Commission at 75 (March 16, 2010) (Smtement of Commissioner McGabar).
’FMWWFMMNMWFMWNM“N@FM
Pundsrising Evesss, 75 Fall Reg. 24375 (May S, mlm(u‘hmullcrx.uooa)(umm “Non-
f;d;mdwu‘r‘ Rule”).
ot 24382-83
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Commission has since renounced would raise grave concerns under both the Due Process Clause
and First Amendment of the Constitution.

Statement of Facts

On March 11, 2010, a member of the host committee invited Rep. Grayson to attend a
March 25, 2010 fundraising event for Scott Maddox, a8 Demncratic candidate for Commissioner
of Agriculture and Consumer Services, a state-wide office in Florida. Rep. Grayzon responded
that he would not be able to attend because Congress would be in session that day, but he did
give the host committee permission to use his name in connection with the event subject to his

prior approval of the invitation to the Maddox event.

On March 20, 2010, the Grayson campaign received a draft of the invitation to the
Maddox event. A Grayson campaign volunteer forwarded the draft invitation to Rep. Grayson
for his approval. Rep. Grayson responded by asking whether the invitation nceded to have a
disclaiheer reflecting his particigation in the event. Rep. Grayzon also aiked that the iiviteiion
be chiaged to inform recipicats that he would sot be ablo 10 attesd if Cengress was ia saaian
that day.

On Mareh 21, 2010, the Grayson ezxpeign volunteer asked the Maddox host comminee
to change the invitation to let people know that Rep. Grayson would not be able to attend the
event if votes were scheduled that day in Washington. Inexplicably, the Grayson campaign
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volunteer failed to ask the Maddox committee to respond to Rep. Grayson’s question about the
need for a disclaimer regarding his participation in the event. The Grayson campaign volunteer
also fhiled to raise the issue of the need for a disclaimer with either the Grayson campaign’s
professional staff o sutsitde covusel to the Grayson campaign.

The Maddox host committee responded to the Grayson campaign volunteer later on
March 21, 2010 with a revised version of the invitation. The Grayson campaign volunteer never
forwarded the revised version of the invitation to Rep. Grayson for his final review and approval.
Instead, the Grayson campaign volunteer forwarded the revised version of the invitation to the
campaign vendor who managed the Grayson campaign’s e-mail list and asked the vendor to
distribute the invitation to e-mail subscribers in the Winter Park, Florida area where the event
was scheduled to be held. The campaign vendor e-mailed the revised version of the Maddox
invitation to e-mail subscribers in the Winter Park area late in the afternoon of March 21, 2010.

Rep. Grayson never saw the revised version of the invitation to the Maddox event until
March 24, 2010, when a reporter seat him a copy of the complaint in this case. Rep. Grayson did
not attend the Maddox event the following day because the House of Representatives votmd an

the health care reconciliation bill late in the afternoon of March 25, 2010.
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Legal Arguments

There is simply no basis in law or fact for the Commission to find reason to believe that
Rep. Grayson violated 2 U.S.C. § #41i(e)(1) or 11 C.F.R. § 300.62. A straightforward
application of the law in effixt on March 21, 2010 to the facts in this came demonstrates that Rep.
Graysen mayﬁthnehdd responsible for any violation of 2 U.S.C. § 441i(c)(1) that may have
ocaurred in connection with the Maddox fundraising event. Moreover, given the canfused state
of the law prior to the Commission's recent adoption of a new final rule goveming a Federal
officeholder’s participation in a non-Federal fundraising event, any attempt to now hold Rep.
Grayson responsible for any violation of 2 U.S.C. § 441i(e)(1) that may have occurred prior to
the issuance of the new final rule would raise grave constitutional issues under both the Due
Process Clause and the First Amendment.

Rep. O [aysSon .d

The Gillespie complaint bases its allegation that Rep. Grayson violated 2 U.S.C. §
441li(e)(1) and 11 C.F.R. § 300.62 on the Commission’s interpretation of those provisions in
Advisory Opinion 2003-3 (Cantor) — an advisery opinicn whose reasoning has since been
superseded, in all but one respect, by the Commission’s new final rule. Even if that advisory
opirﬁonhadnotbemgbroyted,aplﬁnmdingoﬁtwoulddunommﬂmkep. Grayson did
not violate 2 U.S.C. § 441i(e)(1). In Advisory Opinion 2003-3, the Commission held that a two-
step analysis is required when an alleged violation of 2 U.S.C. § 441i(e)(1) is based on the
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appearance of a Federal officeholder’s name on publicity for a non-Federal fundraising event.

First, did the publicity for the event constitute a soiicitation for donations outside the limitations

and prohibitions of the Federal Election Campaign Act, amd, if so, did the Feleral offictholder

appoosve, authoriac, agsee er censsot to Ye feistured or nanied in the publieity. 1 bdth of these

qusations erc anmvered ia the affirmative, “there must he an expoasa statement ia thet publicity to "
limit the salicitation to funds that comply with the amount limitations and source prohibitions of

the Act.” Advisory Opinion 2003-3 at page 7.

The invilatiom preparad by the host commistee for the Maddox event clearly did
constitute a solicitation for non-Federal funds because it expressly requested corporate
contributions prohibited by 2 U.S.C. § 441b(a). Rep. Grayson, however, never finally authorized
the use of his name on the Maddox invitation. His consent was contingent on receiving an
answer to his question on tie need for a legal disclaimer regarding his participation in the event.
Rep. Greyson newer reacived m anowes to that question amd, intlewd, nover ewen save the finat
version of the invitatise baaring his narse until aRor it wis distsibmted. Ascondingly, Rep.
Grayson may pat be held liakle for heving pezsnnally violstsd 2 U.S.C. § 441i(e){1) and 11
C.F.R. § 300.62 because he did not autherize his name to be 1:sed on the invitation to the
Maddox event and he did not sutharize the distribution of the invitation by e-mail.

Nor can Rep. Grysena be Htld personilily respomsible for the astions of the Grnson
campiign valuzteer. While 2 U.S.C. § 441i(e)daes apply o the actions of a Fedeml officeholder
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or an agent of a Federal officeholder, when the Commission issued regulations implementing

2 U.S.C. § 441i(e)(1) it defined the term “agent™ as “any person who has actual authority,
express or implied, to” solicit Fands on behalf of & Federal officeholder in connection with any
election. 11 C.F.R. § 300.2(b). The Exgianhion anl Justifioation for 11 C.F.R. § 300.2(b) mmite
it ebear that, for purposes of 2 U.S.C. § 441i(e)(1), the term “agent™ dons not apply to individuals
who anly have apparent authority to act on behalf a Federal officeholder.’ Moreove, the
Commission expressly limited the circumstances under which liability would attach to a Federal
officeholder for the actions of an agent under an implied actual authority theory. “[T]he
Commission emphasizes that a [Federal officeholder] may not be held lisble, under an implied
actual authority theory, unless the [Federal officeholder’s] own conduct reasonably causes the
agent to believe that he or she had authority. For example, a [Federal officeholder] cannot be
held liable for the ections ef a rogue or misguided volunteer who purported to act on behalf of
the [Federal ofSiceholder], unless the [Federal officeholder’s] oom written or spoken word, or
other comtiret, cousod tire vetuntter to ressonably belicwe timt ths [Fedenst offioshioldir] desined
him or ter t 00 act™

In this case, Rep. Grayson's instructions to the Grayson campaign volunteer were to
decermine whether these was a need for a disclaimer regarding his participation in the Maddox
event before approving the text of the Maddox invitation and the distribution of the invitation by

’EMWW-‘E&MMMMHMMW
!l!l:r. uﬁz’l;e:s.m 495064, 49081-83 (July 29, 2002).
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e-mail. The Grayson campaign volunteer actually acted in contravention to Rep. Grayson’s
instructions and therefore could not have reasonably believed that Rep. Grayson wanted the
volunteer to authorize the use of his name o tire Mxidox invitation and the diszribution of the
invitasion by e-mail. When those adticess vasrs talom, the Grayson carpuign veluntesr was
presisely the type of “misguidad wdltméenr” whinse actiens the Commistioa ins held cannot be
the hasis for lealding a Fedaal officelolder lishle for violations of 2 U.S.C. § 441i(e){1) ar 11
CF.R. § 300.62

A vague campaign finzoce rule “denies due process by impaning standards of conduct so

indeterminate that it is impossible to ascertain just what will result in sanctions.” Blount v. SEC
61 F.3d 938, 948 (D.C. Cir. 1995) (quoting Timpinaro v. SEC, 2 F.3d 453, 460 (D.C. Cir. 1993).
See also Hynes v. Mayor & Councll of Oradell, 425 U.S. 610, 620 (1978) (“The general test of
vagmeness evplies with particular fomse in review: of iws vealing with speech . . . . [A] sman may
the lnss be requirad to act at his peril heos, because e froe dissemination f idess may be the
loser.”) (citation asd internal quotation marks omitted).

714 Sce also Advisory Opinion 2003-3 (Cantor) at pages 8-9. Significantly, this portion of Advisory Opinion

2003-3 discussing agency under 2 U.8.C. § 441i(c)(1) is the only portion of that advisory opinion that was not
specifically superseded by the Commission’s new final rule on Federal officeholder participation in Non-Federal
fundraising events. Seg 75 Fed. Rog. at 24382 (May 5, 2010).
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Moreover, the Supreme Court has recently held that the First Amendment is violated by
campaign finance rules that do not provide the regulated community with clear guidance as to
what the law requires. “The First Amendment does not permit laws that forve speakers to petain
a campaign fimmwe mitorsey, conduet demoyyaphic masleiting ressnxrch, or seck declamtiory
rulings befose discussing the mast salisat politinal issues of euir day. Prelix laems chill speash for
the same reason thag vague laws chill speagh: People of ‘common intelligence must necessarily
guess at [the law’s] meaning and differ as to its application.”” Citizens United v, Federal
Election Commission, _ U.S. __, 130 S. Ct. 876, 889 (2010) (internal citation omitted).

Cleamly there ean be no doubt that the Commission’s effort to implement 2 U.S.C. §
441i(e)(1) through regulations and advisory opinions had, until the recent adoption of the new
final rule on Federal officeholder participation in non-Federal fundraising events, created a
situstion whers the regulaed commmunity couid only guess as 1o what was roquired when &
Federal dfficeholdor was listed as = festwnxd gueut on an invitativn te a non-Fedemsl fundmising
event. Ths Commissian nonceded that point whon enaating the sewv Sizal rule.

On March 16, 2010 — a mere five days before the dissemination of the Maddox invitation
that is the subject of this enforcement case — the FEC held a public hearing on its proposed rule

" governing Federal officeholder participation in non-Federal fundraising events.® At that hearing,

witnesses representing both the national party committees and the reform community reached a

'rmwrmmmomwmmmmmmm
MFME&MWMIGZMO}MWMMM




116443200210

Jeff' S. Jordan
May 27, 2010
Page 11

Arent Fox

consensus with the Commissioners that the FEC’s guidance on 2 U.S.C. § 441i(e)(1) had become
unintelligible. All four witnesscs stressed the need for the Commission to act decisively to
provide “clarity” or “clear guidance™ in this arca of law.” Former FEC Chsirmmm Thomas
Josefiak, testifying on behalf of the National Republican Congressional Committer;
cheracterized tha Commizsion’s gridence on the disclaimers required under 2 U.S.C §
441i(e)(1) as “murky waters.”'® He later testified that event organizers, Fedemsl officeholders,
and Federal candidates were all concerned that they would “find themselves in an enforcement
case” by attempting to navigate the “chasm of FEC confusion” regarding the use of disclaimers
on event invitations.!! Similarly, John Phillippe, Chief Counsel of the Republican National
Committee, testified that “the Commission has admitted that” the development of the
Commission’s guidance on 2 U.S.C. § 441i(e)(1) has been “murky and confusing.”'? He later
urged the Commissioners to address the issue of pre-event publicity in the fimal rule or the
regulated contimumity would “be sort of stuck in the same morass that we have been.”"

After hearing testimony from the witnesses, a bipartisan group of Commissioners
acknowledged the tortured history of the FEC's guidance. Commissioner McGahn characterized
the current state of tha law as a “mishmash of rules.”'* Commissigner Weintraub noted that

ou at 22, 34, 54 and 95.
Idat79.
1d at91.
1214 at51.
Ilm‘usz
“1d at 74. Sce generally MURs 5712 and 5799, Statement of Reasons of Chairman Matthew S. Petersen and
Commissioners Carolias C. Hunter and Donald F. McGahn at 10-17 (analyzing the Commission’s conflicting
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“what [the Commission has] been trying to do for years is to try and make sense out of all of
this.”'* Commissioner Hunter stated the entire purpose of the proposed rule was to “take all of
the surdid history of Bhis issue in ore plave and provide soime gaidance goimg forwvard.™'®

And that is precisely what the new final rule on Federal officeholder participation in non-
Federal fundzaising events doex — cstnblizhes 8 compsshessive new cule for these events whils:
abrogating the “mishmash of rules” that existed on March 21, 2010. The Preamble of the new
final rule recounts the Commission’s tortured history of efforts to enact regulations
implementing 2 U.S.C. § 441i(e)(3), culminating in the U.S. Court of Appeals for the District of
Columbia Circuit’s final decision invalidating 11 C.F.R. 300.64.'” Shays v. Federal Election
Commission, 528 F.3d 914, 933-34 (D.C. Cir. 2008) (*Shays III"”). It also describes the
Commission’s equally-tortured efforts to provide guidance interpreting 2 U.S.C. § 441i(e)
through a series of advisory opinions.'® The Explanation and Justification for the new final ruie
then goes on to state that, “Although the Shays III decision does mot mandste the adopticn of a
single rule st addrosses pasticipation by Federal enndiriates aml afticehoiders at all son-Federal
fundreising events, Federal candidates and afficeknlders, as well as antitics that solicit non-
Federal funds in connection with elections, would benefit from the explicit guidance of a more

intespretations of 2 US.C. !“l(e)(l)vawyOpmmzoos-S (Cantor), 2003-36 (Republican Governors
Associatinz, 2003-37 (Americans for s Rester Country), 2007-11 (Calif~mia State Party Commitives) and MIIR
S'Ilr'a)mel?mg_ﬂ.).
Public Hearing Transcript at 56.
1614, at49.

17 Non-Federal Fundraising Final Rule, 75 Fed. Reg. at 24375-76 (May S, 2010).
14 st 24376-77.
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comprehensive rule.”'” The Explanation and Justification then goes on to state specifically that
the new final rule supersedes, in whole or in part, all of the advisory opinions that had
previously constituted the body of law interpreting 2 U.S.C. § 441i(e).™ A “comment suggested
that the Commissien indioute explicitly that the series of advisory opinions on this issue mo
longer articulate the comest staninrd of luw and are thus superspdad. The Conmmission agrens
Mwhmthemnﬂeaddmueﬁwmiueuapﬁmadvimopinimthenewnﬂe
provides the applicable standard of law, and the advisory opinion is superseded.”!

Aaxordingly, the body of law upn which die conplaist im MUR 6268 is pvesnisnd has
been abrogated by the Commission’s new final rule. Attempting to impose sanctions on Rep.

Grayson now for alleged violations of 2 U.S.C. § 441i(e)(1) and 11 C.F.R. § 300.62 based on the .

muddled body of law that existed on March 21, 2010 would violate Rep. Grayson’s

For all of the reasons discussed above, the Commission should determine that there is
no reason to believe that Rep. Grayson, cither personally or though an agent, committed any
violation of 2 U.S.C. § 441i(e)(1) or 11 C.F.R. § 300.62 and should dismiss this matter promptly.
Alternatively, should the Commission determine that there is reason to believe that a violation of

Y14 =t 24378,
014 at24382-83.
2 at 24383,
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2 U.S.C. § 441i(e)(1) or 11 C.F.R. § 300.62 occurred in connection with the Maddox event, we
respectfully request that the Commission exercise its prosecutorial discretion and dismiss this
maiter without any further proceedings that would raise grave issues of constitutional law.

Respectfully submitted,

(ot ga i —
Brett G. Kappel
Counsel for Rep. Alan Grayson (D-FL)




